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Mr. Wiuey, from the Committee on the Judiciary, submitted the 
following 


REPORT 


[To accompany H. R. 3589] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 3589) to amend title 17 of the United States Code entitled 
“Copyrights” with respect to recording and performing rights in 
literary works, having considered the same, reports favorably thereon, 
with amendments, and recommends that the bill as amended, do pass. 


AMENDMENTS 


1. Page 1, line 6, and on page 2, line 2, after the word “for” insert 
the word “‘pecuniary.”’ 

2. Add the following section: 

Src. 2. This Act shall take effeet on the Ist day of January 1953. 


PURPOSE 


The purpose of the proposed legislation as amended, is to provide 

that :all:reeordation rights in nondramatic literary works will be 

‘.protected and that this protection will include any subsequent 
recordation or copying of the origina! record. 


STATEMENT 


Hearings were held on H. R. 3589 on April 30 and May 1, 1951, 
before Subcommittee No. 3 of the Judiciary Committee of the House 
of Representatives, and results of that hearing are contained in House 
Report No. 1160, which the committee believes should be reprinted 


in full in this report. 
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STATEMENT 


H. R. 3589 amends section 1 of title 17 of the United States Code to extend to 
authors performing and recording rights in nondramatic literary works. This 
extension is limited to public performing rights “for profit.” 

The failure to extend performing and recording rights to literary works such as 
books and poems, at the time the copyright law was enacted in 1909, was due to 
the status of the arts at that time. The development of improved technical 
devices has demonstrated a gap in our law not now found in the copyright law 
of other leading nations. Today, the hearing public as a market for literarv 
work is becoming as important as the reading public. This amendment will 
thus correct an inequity to authors and proprietors of literary works. 

The provisions of subsection (c) of section 1 of the present law extends public 
performance rights to lectures, sermons, addresses and similar works with a ‘‘for 
profit” limitation. No recording rights are extended in this case. 

The provisions of subsection (d) of section | of the present law extends public 
performance rights to dramatic works without a “for profit” limitation. Record- 
ing rights are extended to dramatic works. 

Under the present law if an author dramatizes his poems, short stories, magazine 
articles, or novels in a play before publishing them in a book, he is protected 
against unauthorized performance as the author of the play. If they are first 
recited orally, their delivery may be protected as a lecture, address, sermon, or 
other similar production. If the poems are copyrighted as a lyric of a musical 
composition, their performance is likewise covered. However, if the poems, 
short stories, magazines article, or novels are published in book form and copy- 
righted, the copyright statute gives no performance protection. Moreover, it 
has been held that their subsequent reproduction in a copyrighted play does not 
establish performance protection as to the works originally copyrighted in book 
form. 

H. R. 3589, in the form in which it was originally introduced would have 
extended the coverage of subsection (d) to literary works not enumerated in 
subsection (c) and this would have granted to such works public performance 
rights even if the performance was not ‘‘for profit.’”’” This might have the result 
that a teacher reading excerpts from a copyrighted schoolbook in a schoolroom, 
a minister reading from text in a church or a speaker at a civic meeting would be 
held to have infringed the copyright. Accordingly, with respect to performance 
rights in literary works other than dramatic, it is believed that the limitation 
“for profit” is a necessary addition and it can most appropriately be accomplished 
by an extension of subsection (c) rather than by amendment to subséction (d). 

Although by extending subsection (d) to include literary works not enumerated 
in subsection (c), the unamended bill would have extended recording rights to 
such works, it would not thereby have extended recording rights to lectures, 
sermons, addresses, and similar works enumerated in subsection (ce). This omis- 
sion was not intended by the sponsors of the bill. The amendment of subsection 
(c) in the amended bill rectifies this oversight by including a provision as to 
recording rights in all nondramatic literary works. 

It is intended that all recordation rights in nondramatic literary works will be 
protected and this protection includes any subsequent recordation or copying of 
the original record. The public performance of the works embodied in such 
recordations will be protected only if such performance is made for profit, so 
that such performances will be protected to the same extent as deliveries, readings, 
and performances in person. 

Nothing in this provision is, of course, intended to modify or restrict the estab- 
lished doctrine of fair use. 

If it is recognized that an individual has a proprietary interest in the peffor'm- 
ance of that which he creates and is entitled to compensation and credit for use 
thereof, as evidenced by that recognition for music and certain kinds of literary 
works and drama, it appears to be unfair and illogical to exeept books and poems. 
At present the author of books and poems may have his works performed without 
credit to him. In fact, the authors contend that if the work is not protected, they 
cannot influence the presentation and certain types of presentation may actually 
harm the author’s reputation. Accordingly, the contention that performance 
enhances the popularity of the author’s work and should be free of copyright pro- 
tection is subject to qualification. 

It is the intention, while extending recording rights to literary works, not to 
disturb the users of copyrighted musical compositions, consisting of words and 
music, in their rights to exercise the compulsory license provisions of subsection 
1 (e) as they affect the use of the unitary work. The Circuit Court of Appeals for 
the Second Circuit held in Edward B. Marks Music Corp. v. Jerry Vogel Music Co. 
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(140 F. 2d 266, 1944), and in Shapiro Bernstein & Co., Inc., v. Jerry Vogel Music 
Co., Inc. (161 F. 2d 406, 1946, writ of certiorari denied May 5, 1947), that the words 
and music of a song constitute a ‘‘musical composition” in which the two contri- 
butions merge into a single work to be performed as a unit and are as little sep- 
arable for purposes of the copyright as are the individual musical notes which con- 
stitute the melody. The bill is not intended to alter this judicial interpretation. 
The Authors League of America, Inc., a nonprofit organization having a mem- 
bership of 7,000-authors engaged’in writing books, plays, and other literary mate- 
rial, the Society of Composers, Authors and Publishers, and the American Book 
Publisher’s Council, a membership corporation which comprises the publishers 
of over 85 percent in dollar volume of all the trade books published in the United 
States, have urged the adoption of H. R. 3589, and have indicated that the bill 
as amended is acceptable to them. The Register of Copyrights and the Librarian 
of Congress are in favor of. the bill as presently amended. The committee on 
copyright of the Association of the Bar of the City of New York favors protection 
for nondramatic literary works against public delivery for profit. The National 
Association of Radio and Television Broadcasters, an incorporated trade associa- 
tion with membership composed of AM, FM, and television broadcasting sta- 
tions have appeared in opposition to the bill. However, the Broadcasters’ 
Association has not challenged the basic equity of the bill. Hearings were held 
on H. R. 3589 on April 30 and May 1, 1951, before Subcommittee No. 3 of the 
Judiciary Committee and the attorney for the broadcasters testified that ‘‘on 
principle it is difficult to disagree with the proposition that an author should be 
compensated for the planned commercial use that a broadcasting station makes of 
his work.’’ The broadcasters and representatives of the motion-picture interests 
have indicated that they will accept the amended version of the bill. Mr. Howard 
L. Godfrey testified for the Department of Justice on May 1, 1951, that— 
“the position of the Department is that this bill represents a matter of legislative 
policy. However, the Department has no objection to the bill in principle provided 
that it is amended so that the performing rights are subject to a profit limitation 
such as appears in section 1 (c) of the Copyright Act in the case of lecturers. We 
. also have no objection to the addition of the recording rights to’section 1 (c) 
such as has been proposed by the Copyright Office.” 


The attorney for the broadcasters also testified that his association 
recommends that the $250 minimum statutory damage clause be 
replaced by a provision whereby the infringes would be liable for 
actual damages. It is believed that the subject of damages which 
affects many of the other provisions of the copyright law requires 
special study as a separate problem or in relation to a complete revision 
of that law. 

The committee is in accord with the findings of the House in this 
matter and recommends that this-bill H. R. 3589, as.amended, be con- 
sidered favorably. 

CHANGES IN EXISTING LAW 


In compliance with subsection (4) of rule XXIX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as 
reported, are shown as follows (existing lew proposed to be omitted 
is enclosed in black brackets, new matter is printed in italics, existing 
law, in which no change is proposed is shown in roman): 


(ce) To deliver, [or] authorize the delivery of, read or present the copyrighted 
work in public for pecuniary profit if it be a lecture, sermon, address, or similar 
production[;], or other nondramatic literary work; to make or procure the making of 
any transcription or record thereof by or from which, in whole or in part, it may in 
any manner or by any method be exhibited, delivered, presented, produced or repro- 
duced; and to play or perform it in public for pecuniary profit, and to exhibit, repre- 
sent, produce or reproduce it in any manner or by any method whatsoever. The 
damages for the infringement by broadcast of any work referred to in this subsection 
shall not exceed the sum of $100 where the infringing broadcaster shows that he was 
not aware that he was infringing and that such infringement could not have been 
reasonably foreseen; and 
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